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PROPOSED AMENDMENTS TO SB249
NOTES:

* The following amendments correspond to the numbers of the “Drafting Changes for
CAPCO Program” proposed by the Wisconsin Department of Commerce on 10.2.03.
The amendments are intended to address the changes requested by the department.

e References to the current CAPCO Act refer to subchapter I of chapter 560 of the statutes
as currently in effect. References to the SB249 refer collectively to SB249 and the
Senate Amendment thereto.

* The following amendments supplement the amendments proposed by SB249.
/ 560.36(3) of the CAPCO Act provides: ‘
A certified capital company may make a distribution only if . . . [t]he certified capital
company has placed in qualified investments an amount equal to 100% of the certified capital
investments in the investment pool.”

560.30(10) is amended to read:

“Qualified distribution” means a distribution or payment by a certified capital company

to-its-equity-holders for any of the following:
34(. 560.30(10)(a) is amended to read:

ain - 0 0 Q
- - ~ . »,

y):4 560.30(10)(b) of the CAPCO Act:

An annual management fee that does not exceed 2.5% of the certified capital company’s

total certified capital to compensate the costs of managing and operating the certified capital
company. '

560.30(10)(c) is amended-to-read:deleted in its entirety.

b./ 560.33 is amended to read:

The “costs of forming and syndicating;—managing—or—operating the certified capital

v“'\}.
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(1) Qualifications. A business is a qualified business if all of the following
requirements are met as of the time that a certified capital company, or any affiliate of the
certified capital company, makes its first investment in the business:

{u’%“{;) (a) The business is headquartered in this state and its principal business
operations are located in this state, or the business commits to relocate its headquarters and its
principal business operations to this state within 90 days after the date the certified capital

company makes its first investment in the business.

NOTE: The Commerce changes also suggest that the business intend to remain in Wisconsin
after the investment. This suggested change is addressed in Section 560.34(1)(c) of the CAPCO
Act which provides that “[a]s a condition of the investment, the qualified business agrees, as

long as the certified capital corporation continues to hold the investment, not to relocate its
headquarters out of this state.” -

NOTE: Section 560.34(1)(b) of the CAPCO Act should be amended' as follows to make it
consistent with the amended to (a) above. Section 560.34(1)(b) is amended as follows:

As a condition of the investment, the qualified business agrees not to use the proceeds
from the investment for the purpose of relocating its operations other than to this state.

(am) The business is in need of venture capital and is unable to obtain
conventional financing, as defined by the department by rule.

(b) The businesé has no more than 100 employees and any of the following
applies:

1. At least 75% of whem those employees are employed in this state.

2. At least 75% of the total payroll of the business is paid to
employees who are employed in this state. :

(c)  During its 2 most recent fiscal years, the business had, together with all of
its consolidated affiliates, an average annual net income, after federal income taxes and

excluding any carry-over losses, of not more than $2,000,000, as determined in accordance with
generally accepted accounting principles.

(d) The business has, together with its consolidated affiliates, a net worth that
is not in excess of $5,000,000.

_ (¢)  The business is not predominantly engaged in professional services
provided by accountants, business consultants, lawyers, or physicians.

§9) The business is not engaged in the development of real estate for resale _Oor
lease.

(g)  The business is not engaged in banking, -es-lending, lobbying or political
consulting, and does not make any loans to, or investments in, certified capital companies.

-2.



The busmess 1s not predommately engaged 1n retaﬂ sales unless @—_th_e

department as part of the approval process set forth in s. 560.33(2).

(1) The business is not a business that was created, formed, or organized by a

certified capital company or an affiliate of a certified capital company; provided, however, that
this clause (i) shall not prohibit a certified capital company from providing financial, technical,

or other similar advice to a business prior to making an investment in such business.

NOTE: The definition of “affiliate” in the CAPCO Act seems sufficiently broad to capture the
concept of an “individual associated with a certified capital company.” Therefore, this exact
language was not included in clause (i) above.

@ The business is predominately engaged in one or more of the following:

1. Manufacturing, processing or assembling products.

2. Provision of services other—than—those—services—expressly

exeludedunless otherwise determined by the department as part of the approval process set forth
in this-s. 560:34(1560.33(2).

3.‘ Conducting research and development.

4. Anv other busmess other than a busmess not exnresslv excluded in
th1s s. 560.34(1) that is approved by the department as part of the approval process set forth in s.
560.33(2). :

k) Neither the certified capital company proposing to make the investment
nor any of its affiliates shall have a financial relationship with the qualified business prior to the

certified capital company’s investment in such business unless otherwise approved by the
department as part of the approval process set forth in s. 560.33(2).

(2)  Department opinions and exceptions. A certified cap1ta1 company shall may,

prior to making an investment in a specific business, provide the department with a description
of the prot)osed investment and busmess in a format Drescnbed by the denartment fequest—a

tb&t—the-busmess-*s-a-quahﬁed—basmess—The
department shall have fifteen (15) business days from the receipt of such description to

determine whether (i) the business in which the certified capital company proposes to invest
meets the requirements of a qualified business under sub. (1) and (ii) the proposed investment is
consistent with the certified capital company’s investment criteria, and to notify the certified

capital company of the department’s determination and a detailed explanation thereof. If the

department fails to notify the certified capital company of its determination within the fifteen

(15) business day period, the business shall be deemed to be a qualified business and the
investment shall be deemed to be consistent with the certified capital company’s investment

-3-



criteria. As part of this approval process, the department may determine (i) that a business that
otherwise meets the requirements of a qualified business under sub. (1) shall not be considered a
qualified business if the certified capital company’s proposed investment in such business is
inconsistent with the certified capital company’s investment criteria or (ii) that a business that

does not meet the requirements of a qualified business under sub. (1) shall be deemed to be a
ualified business if the certified capital company’s proposed investment in such busiress will

_futther

o

the underlying goals of the [CITE TO CAPCO ACT] as recited in the [preamble of thii/ ;

actll. If the department does not make such a determination within fifteen (15) business days o
its reeeipt of the description of the investment and business, then the department shall be

Qm recluded from making the determinations in the preceding sentence at a later date. In the event

that the department determines that a business that otherwise meets the requirements of a
ualified business under sub. (1) is not a qualified business because the certified capital

investment in such business is inconsistent with the certified capital
ia, then the certified capital company may appeal such determination

1 within f——ten (10) business days of such determination.

WNM capital companies will be making investments in qualified

businesses over a 7 to 10 year time period, it is possible that a certified capital company could

change

its investment criteria for that submitted to the department as part of that certified capital

company’s certification materials. That said, any such change would require the approval of the
department. I suggest that a definition of “investment criteria” be included in the SB249. This
will make clear that any reference to “investment criteria” refers to the investment criteria
initially approved by the department as part of the certification process and any later approved
investment criteria. » :

The following definition should be added to Section 560.30:

L1

“Investment criteria” means a certified capital company’s investment criteria submitted to

the department as part of the certification process under s. 560.31, or any subsequent investment

criteria
capital

of a certified capital company that is approved by the department prior to the certified
company’s implementation of such criteria.

4.

The requested change is addressed in the response to item 3 above.

L The recitals / preamble to the SB249 should recite some of the underlying goal of the CAPCO Act which should

include:
[ ]

expanding the economy of the state,
creating and retaining jobs in the state,
promoting the foundation and growth of small business within the state,

promoting the growth of small businéss within the state, and

providing resources in the form of capital and management expertise from both within and without the
state. '
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5. Section 560.34(1) is amended as follows:

¢)) Qualified investments requirements. In order for a certified capital company to
prevent disqualification under s. 560.37 of an investment pool, the certified capital company
shall ensure that the investment pool makes qualified investments in accordance with the
schedule under sub. (Im). An investment is a qualified investment if the investment meets all of
the following requirements: ‘

: (a) The investment is a cash investment in a qualified business for the
purchase of any of the following:

r

! 1. An—equity—seecurityEquity _securities or equity participation
% truments such as options or warrants of the qualified business, provided that the investment
does not result in the certified capital company owning more than 50% of the voting equity of

the qualified business (assuming full conversion and/or_exercise of any equity participation
instruments) unless otherwise approved by the department as part of the approval process set

forth in s. 560.33(2).

2. A debt security of the qualified business if the debt has a maturity
of at least 5 years and if one of the following conditions is met:
/ a. | The debt is unseeured not secured by a first priority lien on
any of the assets of the qualified business at the time of the certified capital company’s qualified
investment in such qualified business. IR . s ' -

, b.  The debt (i) is convertible into equity securities or equity
participation instruments such as options or warrants or (i) has attached equity participation
ghts such as options or warrants, provided that, in either case, such debt is not convertible and

uch equity participation instruments are not convertible or exercisable into more than 50% of

the voting equity of the qualified business, unless otherwise approved by the department as part
of the approval process set forth in s. 560.33(2).

(b)  As acondition of the investment, the qualified business agrees not to use

fheﬁroceeds from the investment for the purpose of relocating its operations other than to this
Qﬁe.

(c) As a condition of the investment, the qualified business agrees, as long as

the certified capital corporation continues to hold the investment, not to relocate its headquarters
out of this state. '

(d  As acondition of the investment, the qualified business agrees, as long as
the certified capital corporation continues to hold the investment, to maiatain do any of the
following:

1. Maintain at least 75% of its employees in this state.

2. Pay at least 75% of its total payroll to employees who are
employed in this state.




(e) As a condition of the investment, the qualified business agrees, as long as
the certified capital corporation continues to hold the investment, to maintain at least 75% of its
employees at work sites that were maintained by the qualified business at the time that the
inyestment was made _or at work sites that are within twenty-five (25) miles of the location of the
€adquarters or principal business operations of the qualified business at the time that the
investment was made, unless the qualified business obtains an exemption from the department
under this paragraph. The department may grant an exemption unless it determines that the
qualified business is locating the employees at new sites to take advantage of lower wage rates in
the areas where the new sites are located.

560.36 is renumbered and amend as follows:

(1)  Distributions. A certified capital company may make a distribution only if one of
the following conditions is met: : ‘

(a) Qualified distribution. The distribution is a qualified distribution.

(b)  Written determination. The department made a written determination that
the distribution may be made without adversely affecting the ability of the certified capital
company to place, in qualified investments, an amount equal to 100% of the certified capital in
the investment pool from which the distribution is to be made. .

(’b ~ Placement of 100% of investments in qualified investments. The certified
capital company has placed in qualified investments an amount equal to 100% of the certified
capital investments in the investment pool and at least 60% of such qualified investments

urchased equity securities, equity participation instruments such as options or warrants. or debt
that é)-was convertible into equity securities or equity participation instruments-such-as-eptions

ishts such as options or warrants.

(d  Debt payments. The distribution is a payment of principal or interest
owed to a debt holder of a certified capital company, even if the debt holder is also a holder of
equity and even if the indebtedness is a certified capital investment.

6. 560.31 is amended as follows:

(1) Application. The department shall promulgate rules establishing procedures
under which a person may apply to become a certified capital company for receiving certified
capital investments under s. 560.32(2)(b)1. or a certified capital company for receiving certified
capital investments under 560.32(2)(b)2. The department shall grant or deny an application for
certification under this section within 30 days of the date of application. If the department denies
certification, the department shall include with the denial a detailed description of the grounds
for the refusal, including suggestions for removal of those grounds._A person shall have the right
to file an amended application for certification irrespective of the grounds for which the
application was denied within fifteen (15) days of receipt of the department’s denial. The

department shall grant or deny such amended application for certification under this section

within 15 days of the date of such amended application. If the department again denies
certification, the department shall include with the denial a detailed description of the grounds




for the refusal. In the event of such additional denial, the person may appeal such determination
to [ ] within {——1ten (10) business days of such denial.

(2)  Requirements for certification. The department shall certify a person as a
certified capital company if the department determines that all of the following conditions have
been met: :

(a) The person is a partnership, corporation, trust or limited liability company,
whether organized for profit or not for profit, that has as its primary business activity the
investment of cash in qualified businesses.

()  The person has a net worth, at the time of application, of at least $500,000
and has at least $500,000 in cash, cash equivalents and marketable securities.

()  The directors, officers, general partners, trustees, managers or members or
persons having a similar function are familiar with the requirements of this subchapter.

, (6)) At least 2 officers, directors, general partners, trustees, managers or
members each have at least 2 years of experience in the venture capital industry.

. (e) The person has included, in any offering material involving the sale of
securities, the statement required under s. 560.32 (1). ‘ '

® The person has paid a nonrefundable application fee of $7,500.

W (g' ) The person lists all persons that have an ownership interest in the person.

“including voting and non-voting ownership interests. The list must include the percentage
ownership interest of each and whether the interest is voting or non-voting. If a person is an
entity that is registered with the U.S. Securities and Exchange Commission under Section 12(g)

or Section 15(d) of the Securities Exchange Act of 1934, as amended, the person must include
only those persons having beneficial ownership of equity securities of five percent (5%) or more.

In the event that such list contains the name of a corporation, general or limited partnership,
trust, limited liability company, or other entity, a listing of all persons that have an ownership

interest in such entity, including voting and non-voting ownership interests shall be provided.

A (h)  The person submits its five-year business plan, which shall include its
organization chart.

J (i) The person submits its investment strategy, which shall include a

summary of its investment criteria, and such investment strategy approved by the department in

its reasonable discretion.

7. The requested change is addressed in the response to item 6 above.
8. The requested change is addressed in the response to item 3 above.
9. The requested change is addressed in the response to item 3 above.
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11.  We understand that the department has withdrawn this request.
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10.  Set forth below are two alternatives to state participation: one wit “to state
participation and one without a hurdle. P F/AE R
ﬁ“f‘k e Wg" »»»»»» Z'U Lt ?;Lg}w»
560.36(2) is created to read as follows: o e oo | r"i}b
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(2) __ State participation. The state shall receive a twenty percent (20%) share of any " W ‘3‘3) "

distributions (other than (i) qualified distributions, (ii) payments of principal or interest owed to a % e

debt holder of a certified capital company, even if the debt holder is also a holder of equity and ~ o wff‘

even if the indebtedness is a certified capital investment, or (iii) the return of the initial $500.600 ) A (f(;p‘«}as‘

equity contribution and any other equity contributions) from a certified capital company to its 1" ke
equity holders above and beyond the amount of distributions that would result in an internal rate e

of return on the total amount of certified capital investments received by the certified capital

company plus any additional contribution to the certified capital company in excess of ten

percent (10%).

fmmmcceive a ten percent X10%) share my

distributions (other than (i) qualified distributions, (ii ments of principal or\interest owed to a

ebt holder of a certified capital company, even if the debt holder is also a holder of equity and ;.
even if the indebtedness is a certified capital investment, or (ii) the return of the initial $500,000
equity contribution and any other equity contributions) from a_certified capital compan¥y_to its
equityholders. ‘ /

12 & 13. The changes requested by these items could prove to be adverse to the
department’s goals and good public policy. If these changes are made, a certified capital would
likely not insure its obligations to its certified investors. The insurer of these obligations serve
several important public policy functions including (i) screening prospective certified capital
companies and (ii) acting as a “private regulator” of the program. The insurer will perform a
significant amount of due diligence on a person before it insures that persons obligations to its
certified investors. As a result, the private market operates to ensure that quality managers
participate in the program. This is important to the state because quality managers are more
likely to invest in successful businesses. Furthermore, the insurer will require a certified capital
company to establish systems and procedures to ensure that the requirements of the program
such as milestones, idle cash management and so forth are satisfied. Without this insurance, the
program would lose this oversight from private industry whose interests ‘in the program are
aligned with those of the state.

14.  If the intent is to have a panel of judges as opposed to the department staff analyze the
applications based on the objective criteria set forth in Section 560.31, then the industry has no
objection to this provision.

\/(Sa. 560.34(2)(g) is amended to read:

Swaps er-ether-hedging-transactions designed to realize or protect the value of a qualified
investment, if the counterparty is rated at least “A” or its equivalent by a nationally recognized
credit rating organization.



NOTE: Swaps are an important component to cash management policies. Swaps are designed to
protect the value of a qualified investment in periods when that investment may be at risk (for
example, a standstill period following an acquisition or public offering). For this reason, it is
important to maintain this flexibility. The fact that the counterparty is required to be rated at
least “A” decreases any risk associated with the swaps.

15b.  This request has been addressed in the amendment to Section 560.33 set forth in item 3
above. ‘

16. _ Other proposed amendments:

V@Z(S)(b) is amended to read:

A certified capital company may obtain a guaranty, indemnity, bond, insurance policy
and/or other payment undertaking for the benefit of its certified investors from any entity;
provided, however, that, in no case shall more than one certified investor of such certified capital
company or affiliates of such certified investor be entitled to provide such guaranty, indemnity,
bond, insurance policy and/or other payment undertaking in favor of the certified investors of the
ceggified capital company and its affiliates in this state. i

560.[__] is created as follows:

The amendments to subchapter II of chapter 560 of the statutes effected by SB249 apply
only to certified capital companies receiving certified capital investments under 560.32(2)(b)2.

NOTE: This provision is intended to make clear that the amendments to the CAPCO Act to be
effect by SB249 only apply to “program 2.” In other words, the industry would like to clarify
that its investments under “program 1” will be governed by the statute currently in effect. This is
important because many of the changeseffected by SB249 are substantive changes.. The certified
capital companies raised money from their certified investors based on the statute currently in
effect. To subject “program 1” to the changes to be effected by SB249, even on a prospective
basis, could have a detrimental effect on a certified capital company. '

-9.
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NOTES:

o The following amendments to the CAPCO Act mandate a certain percentage of “early
stage” investing.

References to the current CAPCO Act refer to subchapter I of chapter 560 of the statutes

“Early stage business” means a_qualified business that is (i) involved in activities

related to the development of initial product or service offerings, such as prototype development
or_establishment of initial production or service processes, at the time of a certified capital
company’s initial investment in such business, or (ii) during the fiscal vear immediately

receding the vear of a certified ital company’s initial investment in such business had eross
revenues of less than $2.0 million, on a consolidated basis, as determined in accordance with
enerally accepted accounting principles, or (iii) otherwise approved by the department as an

- early stage business as part of the approval process set forth in s. 560.33(2).
4(1m)(a)2. i lows:

a. With respect to certified capital companies receiving certified capital investments under

0.32(2)(b)1., within 5 vears after the investment date for a particular investment pool. at least

50% of the investment pool shall be placed in qualified investments.
b. With respect to certified capital companies receiving certified capital inveStment§ under

560.32(2)(b)2., within 5 vears after the investment date for a particular investm ool. at least
30% of the investment pool shall be placed in gualified investments. and of such 50% at least
50% shall be placed in early stage businesses.

-10-
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Marchant, Robert

From: Rodriguez, Charlene

Sent: Wednesday, October 22, 2003 5:09 PM

To: - Marchant, Robert

Cc: Shepherd, Jeremey; Richards, Jon; Mcginnis, Cindy; Kostelic, Jeff; Kostelic2, Jeff
Subject: CAPCO

Hi Rob,

Attached is the original document presented to the CAPCO's by Commerce which details the changes they'd like to see. I haven't had
the opportunity to go through Tim Elverman's "layman's terms" memo on the changes to deliniate what changes are already in the bill
and what will be in the sub. I'll get that to you first thing tomorrow.

Call me if you have questions - I'll be in touch.

Thanks,

Char

Commerce CAPCO
Change.pdf
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Wisconsin Deparfment of Conmerce _

Drafting Changes for CAPCO Program

A
1) Clatify that a CAPCO may not make distributions (except qualified diztribations) wmti] the
J( - CAPCO has invested an amonnt equal to 100% of certified investments. 5, 560.36

2) Qualified distrbutions shall only include: .
: ~ 8) The sast of forming the CAPCO provided mich costs do not exceed $X or X% of fe
‘ Y N certified capital and ave ineurred prior to the Tnvegtment Date. 560.30 (10) (a).
b) An snnual menagement fee that doss not exceed 2.5% of the certified eapital company's
VHM" total certified capital s ‘ A

(5N

3) Qualified business means:

a) 'Is headquartered and has its principal place of business in Wisconsin smd intends to
Mo ‘/"K“: B remzin in Wisconsin after receipt of the investment by the CAPCO or is headquartesed in
another state and jntends o relocate its Beadquarters and principal place of business to
- Wiaoonsin after receipt of the investment by the CAPCO,
4 b) Haznot more then 100 employees and pays Mmﬁw employoes iuf&
Wisconsin '

©) o primarily engaged in sy of the following: .
i) Manufscturing, processing, or assembling produots —
i1) Conducting research and development -
iif) Other businesses not specifically excluded provided the CAPCO gels the written
epproval of Commerce -

d) Is not primerily ﬂﬁggeﬂ in any of the following:
) Retail sales ’

ii) Real Bstate development =~ |
iii) The business of insurance, banking, WM&%@ or political cotsulting

iv) The provision of professions] sarvices provided by accountarts, attorneys, physicians,
or other health care professionals or business consnltants

¢) Isnot a business that wes crezied by the APCO, an affifiate of the CAPCO or ay
indj 8550 the —

D) The department ghall have sols authoﬁ;y for determining if 2 business iz & gualified
business. )

4} Notwithstanding any other definitions of qualifisd business, the CAPCO mmﬁn
, 7,10 investment in a business with whish the CAPCO or their affiliates (including CAPCOs

e —
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other atates end businesses in which those CAPCOs heve mmmdmw
relationship unless prior approval is gramted in writing by the department. 360.33 @

“}M 3) 60% of the investments made by the CAPCO shsll be in the form of equity

Qe

6) Companies spplying to the depsrtment for vertification a8 & CAPCO wil provide the
Nowing: .
a) A completed disclomre siatement identifying all persens who may financlally benefit
from the applicant's designation as a CAPCO ‘
b) The applicant’s investment strz the applicant’s Sive year business Plan,
including organizational chart and investment criteria. 560.31 (2),
4&.—-—-——"_""""‘—-“———-—____‘ B

7). The department may et .0y an applioant based on theis iovestment criterla or may
require the applicant to amend their investment criteds 3) v

8) Within 30 busincss dsys prior to making an investment in gualified business, the CAPCO
shall provide the department with a descrdption of the investnent aud business in & format
prescribed by Commerce, 560.33 (2). ‘

S} Within 30 business days of receiving such notifieation, the departnaent shall either:
8) Request additional information fom the CAPCO ay ‘
b) Specify in writing the departments finding that the business was a qualified businegs and
consistent with the CAPCO’s stated investment criteris or
. €) Specify in writing the department’s finding that the business was not a qualified busigess
under the definition above or that the iuvestment wes inconsistent with the CAPCO’s
Stated investment criteria. 560.33 (2).

S(/U) — 10) The managers of the appﬁcaﬂwﬂlmterinmawmmtindammmatﬂmappﬁm '
aw MHMMMSMAM%M&MSME (other than qualificd distritutions)
from the applicant to its equity holders. 560.39

1 1) The CAPCO's shall liquidate all assets as of a specific date (12 years from the lnvestment
K Date with a 3 year sxtension availsbie from Cormmerce), 560.37 (8)

X . 12) Commerce sugpest that the language be changed go that the certified investment made by an
insurance company in s CAPCO canmot be decertified. Instead the CAPCO should pay a
penalty for violating its agreement w/Commerce.

iS)If the decertification provisions ate eliminated, include & penalty provision that would allow
Comteerce to invoke & panalty for failure to mest investment thresholds or invest in quelified
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businesses. The could be straetured es either a reduced mamagement fee, an inorease i
shate’s parhcmunm tate or B direct chargs to the CAPCO, in e

14) Commeroe will develop rules that ovesn the allosation/appeava process aud shall have the -

flexibility of using a panel of jud Jﬁlﬂnﬁdbyu&mmﬂmmtwmm
15) AB 531 Tssucs
a) Eliminate eligibility to fnvest idis fimds in swaps andhedge funds.

] Eliminate the "broadened” definition of quelified business, i.¢. 2 definition that include
"a business that will furth ! Jopment mtlus.stat:e" isto m:pa:nnvc.m i
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